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AFFIDAVIT OF ADMINISTRATIVE APPEAL AND REQUEST FOR CURE

December 16th 2005                                                                 USPS # 7001 0320 0004 XXXX XXXX page 1 of 4

1)  a)  Internal Revenue Service

          Office of Appeals

          C/O Operations Manager

          [CITY, STATE – ZIP]

     b)  Herein hereafter known as 'Commissioner'

2)  a)  [YOUR FULL NAME]
          [STREET]

          [CITY, STATE – ZIP]

          [PHONE #]

          SSN# [XXX-XX-XXXX]   Tax Year [YEAR]
     b)  Herein hereafter known as 'Affiant'

3)  This Affidavit of Appeal is dated, Notarized and postmarked December 16th 2005 and is a  
     timely response to IRS Letter CP22E dated October 17th 2005 (60 days). Affiant hereby 
     requests that this Affidavit of Appeal be made part of my permanent account record and IMF.

4)  Affiant hereby requests either…

     a)   an 'Open Office Administrative Appeals Hearing' at the [CITY, STATE] IRS Service Center to  
           resolve tax year 2003 on such date that is convenient to all parties. This is the commissioners’ 
           notice it is Affiants intention to audio record said hearing and to bring witnesses, or,

     b)   prompt remedy through cure by resolving this matter with this written administrative appeal.

5)  Affiant hereby:

     a)  Disputes and rebuts the Commissioners erroneous 'Substitute for Return' (SFR),     
          'Notice of deficiency' (NOD) and 'Tax Assessment' of  $XX,XXX.xx for tax year 2003 and,

     b)  Gives consent to the Commissioner to vitiate and abate said SFR and NOD and to replace them 
          with Affiants properly filed, correct and accurate original 1040 return with attached forms 4852.

     c)  Requests that said original return be promptly processed for a refund of $X,XXX.xx plus interest.
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6)  A statement of the facts upon which the Affiant relies and is the basis of his appeal is as follows:

               a)   Affiant has disputed and rebutted the original W-2’s submitted to the IRS by third party payers [COMPANY] by reasonably filing sworn IRS Forms 1040 and attached 4852’s for the purpose of correcting and disputing said erroneous information returns (W-2’s).  The 1040 and 4852 Forms are sworn and attested to and dated [   DATE    ] and were received/stamped by the IRS [CITY, STATE] Service Center on [   DATE    ].

               b)   Affiant did not receive sufficient "income" to have a tax assessed and to require filing a return making the IRC Section 6651(a)(1), 6651(a)(2), 6654(a) penalties and additions reasonably inapplicable and moot.

               c)   Affiant has made a scrupulously correct 2003 tax return that does contain information on which the substantial correctness of the self-assessment may be judged and makes neither objections nor claims based on moral, constitutional or religious grounds. Affiant has no desire or intent to delay or impede the administration of Federal income tax laws.


d)   Affiant has communicated in a timely manner and in good faith to all Notices sent by the Commissioner regarding this matter as evidenced in Exhibit ‘A’ of Affiants’ timely letter of formal protest of IRS letter CP22E dated November 10th 2005, USPS # 7001 0320 0004 XXXX XXXX. 


e)   Affiant works as a non-privileged skilled laborer for [COMPANY] a private sector for profit manufacturing Firm incorporated in the State of [STATE] in the year [YEAR] that is not a government instrumentality evidenced by the attached Exhibits 1 and 2 ‘Certificates of Existence’. Affiants’ earnings are paid to him in exchange for his labor and are not identified within the limited definitions of IRC 3401(a) and 3121(a).   Affiant received no such “wages” from  [COMPANY] as his earnings in exchange for his labor.

               f)   As indicated on Affiants’ 2003 return and claim for refund, the W-2 information returns issued by [COMPANY] contain errors, in that they mischaracterized amounts paid as IRC Section 3401(a) wages and 3121(a) wages, where no such wages were received by Affiant.


g) [COMPANY] is not a covered employer under a 218 agreement; my position is not a “covered” position.  
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7)  The Commissioners alleged deficiency is based upon the following errors:

               a)   The Commissioner has erroneously and wrongfully issued Letter 1862 dated [   DATE    ]. Affiants’ tax return had already been filed in person on [   DATE    ].
               b)   The Commissioner has erroneously and wrongfully relied on erroneous information returns to determine "wages" of $XXX,XXX.xx. IRC 3401(a) defined "Wages" received should be zero.

               c)   The Commissioner has erroneously and wrongfully determined a "Taxable Income".  This amount should be zero.

               d)   The Commissioner has erroneously and wrongfully determined an IRC Sections 6651(a)(1) and 6651(a)2 combined penalty and addition to tax in the amount of $X,XXX.xx. This amount should be zero.

               e)   The Commissioner has erroneously and wrongfully determined an IRC Section 6654(a) penalty and addition to tax in the amount of $XXX.xx.  This amount should be zero.

               f)   The Commissioner has erroneously and wrongfully determined an IRC Section 6651 (a)(2) penalty and addition to tax in the amount of $X.XXX.xx.  This amount should be zero.


g)   The Commissioner has errored in ignoring or otherwise throwing out Affiants sworn, attested, first hand testimony, which amounts to nothing less than abuse of discretion, which is a clear violation of due process. The proper procedure is laid out in section 6201(d) of the IRC.
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8)   The law, which Affiant relies upon, is:


a)  Heiner v. Doonan...

“[A] statute which imposes a tax upon an assumption of fact, which the taxpayer is forbidden to controvert, is so arbitrary and unreasonable that it cannot stand under the Fourteenth Amendment.”       Heiner v. Donnan, 285 U.S. at 325. (USSC 1932)

and,


b)  United States v. Long…

“The zeros entered on Long’s tax forms constitute information relating to the taxpayer’s income from which the tax can be computed. The IRS could calculate assessments from Long’s string of zeros, just as it could if Long had entered other numbers”

United States v. Long, 618 F.2d 74 (9th Cir. 1980)

NOTE: See IRS Chief Counsel Office memo number 200028033 dated June 16th 2000

and,

 “the design of the [Social Security] system requires support by mandatory contributions from covered employers and employees.” US V Lee 455 US 252

9)
WHEREFORE, Affiant respectfully requests that the Notice of Deficiency be redetermined in the amount of zero and that Affiants’ originally filed 2003 tax return be processed and a complete refund of all Federal income tax(es) overpayments including appropriate interest be remitted to Affiant promptly.

10)           I, [YOUR FULL NAME], am of lawful age and competent to testify to the above facts of this Appeal based on my personal knowledge and being first duly sworn on oath, depose and state, under penalty of perjury, that the facts presented in this affidavit are, to the best of my knowledge and belief, true, correct and complete and presented in good faith. Affiant hereby retains all of his inalienable rights.

Sincerely,

[YOUR FULL NAME]

Notarized Original Counterpart Retained

11)   Enclosures:

   1)   Exhibit 1 – ‘Certificate of Existence’ from the State of [STATE] for [COMPANY].
   2)   Exhibit 2 – ‘Certificate of Existence’ # V2005311N29C02 from the State of [STATE] for [COMPANY].
Subscribed and sworn to, before me, a Notary Public, this December 16th 2005, 

in and for the County of [COUNTY] in the State of [STATE].

______________________________________________   ________________________

Notary Signature                                                                      My seal expires on
